Regulatory Values and the Exceptions Process
Tension between demands for generalized rules and for individualized application of law is characteristic of any legal system. The generality inherent in rules promotes predictability, efficiency, and equal treatment. But even detailed rules often fail to take into account the full variety of situations to which they arguably apply. 1 The Anglo-American legal tradition permits the judicial system considerable latitude to adjust rules to fit individual cases. 2 The highly rigid and specific provisions that often characterize regulatory rules, however, allow little room for such individualized justice.' The persistent occurrence of special cases, in which giving a rule its usual effect would conflict with important policies or legal principles, is an inevitable consequence of such rules.
Two principal procedural mechanisms are available to administrative agencies to tailor the application of statutory and administrative rules to special cases. Under "dispensatory" discretion, an agency addresses special cases on an ad hoc basis, often without statutory or regulatory authorization to do so. Under the other mechanism, an "exceptions process," an agency considers applications for waivers, exemptions, or variances from a rule in a procedure that incorporates limited protections for applicants and other affected parties.
This Note analyzes the problem posed by special cases in light of the values underlying administrative legal norms. The Note argues that, to give the fullest effect to these values, administrators must exercise discretion in special cases, and can best do so through an exceptions process rather than through dispensatory discretion. The Note then briefly examines the actual operation of a particular exceptions process. In conclusion, the Note proposes that Congress and agencies should favor inclusion of an exceptions process in systems of rules, and that courts should construe regulatory statutes presumptively as providing for an exceptions process. administrative rules to fit every contingency by making them more detailed often precipitate additional anomalous situations. ' Making rules less precise to accommodate unanticipated circumstances detracts from their guiding force for regulators and private parties. 7 
B. Methods for Addressing Special Cases
This Note divides the institutional mechanisms that agencies use to address exceptional cases into two categories. On the one hand, an agency may assume discretionary authority to act on an ad hoc basis to adjust the way rules apply in special cases. This form of adjustment, which this Note will call dispensatory discretion, 8 most typically occurs when agency officials simply decide not to enforce a rule or a statutory provision in what they consider to be special circumstances. 9 A general regulatory escape clause may in fact authorize such discretion, 10 but if the clause is 6. See Diver, The Optimal Precision of Administrative Rules, 93 YALE L.J. 65, 73 (1983) (greater definition in a rule increases the risk of unintended over-or under-inclusiveness); G. GIL-MORE, THE AGES OF AMERICAN LAW 96 (1977) ("[T] he more tightly a statute was drafted originally, the more difficult it becomes to adjust the statute to changing conditions without legislative revision.") (footnote omitted).
7. See Diver, supra note 6, at 72 (vague rules entail additional expense to determine their meaning); Erlich & Posner, An Economic Analysis of Legal Rulemaking, 3 J. LEGAL STuD. 257, 265-66 (1974) (discretionary "standards" generate confusion over interpretation in comparison with specific rules). Of course, small interpretative manipulations of specific elements of detailed rules may help an agency achieve its primary objectives. See E. BARDACH & R. KAGAN, supra note 3, at 123-51 (advocating concept of "good inspector," analogous to "good cop," who utilizes discretion in application of rules to further object of rules). But the more those interpreting specific rules distort them, the more the rules lose their function as guides for decisionmakers and for regulated parties. Cf. G. CALABRESI, A COMMON LAW FOR THE AGE OF STATUTES 41 (1982) (distorted interpretation of statutes by courts raises danger that " [t] he language of a statute would no longer serve as a limit" on the way courts apply it).
8. Administrative authority to employ this form of discretion is analogous to the royal dispensation power of early English law. This power allowed the king largely unbounded freedom to grant individual subjects permission to disobey a law. See M. HALE, PREROGATIVES 9. Dispensatory discretion is largely the same as prosecutorial discretion. Both involve unilateral decisions by governmental officials not to apply the literal terms of the law in an instance where the rights of a private party are affected. Dispensatory discretion is broader, however, in that it encompasses procedural and substantive rules as well as decisions outside the enforcement process. Although the details of dispensatory discretion often remain confidential, examples of this authority may be found at most levels of agencies. High officials at the Environmental Protection Agency have employed such discretion both to initiate settlements of lawsuits and to order forbearance from administrative enforcement proceedings in situations where they deem further enforcement too expensive. See Environmental Protection Agency Oversight: Hearing Before the Senate Comm. on Environment and Public Works, 97th Cong., 1st Sess. 33-34 (1981) . Similarly, FDA inspectors "focus their investigations on . . . criticial points [that the manufacturer has identified itself], as opposed to routinely checking compliance with the FDA's almost endless list of 'good manufacturing practice' regulations." E. BARDACH & R. KAGAN 12. These are the most typical features of an exceptions process; a given process may include more or fewer procedural requirements. See, e.g., 29 C.F.R. § § 1905.1-.51 (1983) (variance administered by Occupational Safety and Health Administration; notice to affected parties, Federal Register notice, opportunity for oral hearing, written statement of reasons for decision); 40 C.F.R. § 403.13 (1982) (variance administered by EPA under Federal Water Pollution Control Act; notice and comment for affected parties, written statement of reasons, decision criteria). The quasi-judicial requirements of "formal adjudication" under 5 U.S.C. § § 554, 556-57 (1982) , however, generally do not apply to exceptions processes. See Schuck, supra note 4, at appendices.
13. For example, criteria for adjustments under domestic crude oil price and allocation controls, discussed infra pp. 951-54, required an applicant to show "special hardship, inequity or unfair distribution of burdens." Department of Energy Organization Act § 504, 42 U.S.C. § 7194(a) (Supp. V 1981) . The Civil Aeronautics Board long granted exemptions on the basis of the "public interest," 49 U.S.C. § 1386(b)(1) (1976) , which the courts defined as the interest in providing more air service to the public. See Hughes Air Corp. v. CAB, 492 F.2d 567, 571-74 (D.C. Cir. 1973) . The EPA grants variances from National Pollution Discharge Eliminations Standards to plants whose output of pollutants is determined by factors that are "fundamentally different from the factors considered by EPA in development of the national limits." 40 C.F.R. § 125.30(a) (1982 (CCH) 80,054 (1979) (outlining system of exceptions precedents under motor gasoline allocation regulations). At some point, of course, criteria and precedents may become specific and far-reaching enough that they effectively establish a new rule, or an amendment to the old rule. See infra note 69 (discussing "Delta-Beacon" standards).
the likelihood of conflicting legislative policies in isolated cases. 1 5 A shift by federal agencies from across-the-board adjudication to rulemaking has lessened the opportunities for administrators to adjust policies to fit individual circumstances. Congress and agencies, however, have often failed to utilize an exceptions process or dispensatory discretion to address special cases. In many cases this failure has led to strict application of statutory and administrative rules without regard for their purpose or for fair treatment of regulated parties.
17
Courts have also failed to appreciate fully the persistence of special cases. Two contradictory lines of cases concerning the exceptions process and dispensatory discretion have arisen. On the one hand, courts, in remanding administrative decisions on whether to apply rules in particular cases, have increasingly instructed agencies to employ the structured procedures of the exceptions process."' On the other hand, the Supreme Court, in reviewing general facial challenges to rules, has deferred to re- (1976 ( & Supp. V 1981 , to be such a statute. The text of the Act required every agency "to insure that actions authorized, funded, or carried out by it do not jeopardize the continued existence of such endangered species and threatened species or result in the destruction or modification of habitat of such species which is determined by the Secretary. . . to be critical." 16 U.S.C. § 1536 (1976) . Under the Court's interpretation, the Act prohibited any construction project that would endanger the habitat of even the most insignificant rare species; thus, the potential destruction of the habitat of the snail darter was sufficient to require the TVA to suspend construction of the huge Tellico Dam project. The Social Security Administration promulgated regulations that established a "grid" of categories for considering disability appeals but failed to provide explicit leeway for special circumstances. See Note, Social Security Determinations: The Use and Abuse of the Grid System, 58 N.Y.U. L. REV. 575, 619 (1983) . But see Heckler v. Campbell, 103 S. Ct. 1952 Ct. (1983 (reversing remand that sought further specification by agency of reasons the applicant was placed in "grid" category defined as "able to do light work"). The current judicial indifference toward the exceptions process in review of rulemaking is ultimately irreconcilable with the judicial preference for more structured procedures in challenges to specific acts of dispensatory discretion. If special cases are a persistent problem, and if courts find an exceptions process superior to dispensatory discretion as a way to address such cases, then courts should favor exceptions processes in challenges to rulemakings as well as in actions contesting exercises of dispensatory discretion. To resolve this contradiction properly, a careful consideration of both the need for discretion in special cases and the relative merits of the exceptions process and dispensatory discretion is essential.
II. REGULATORY VALUES, DISPENSATORY DISCRETION, AND THE

EXCEPTIONS PROCESS
Any analysis of the need to address special cases must start from a set of principles, or "regulatory values," that inform current administrative 20. In United States v. Florida E.C. Ry., 410 U.S. 224 (1973), the Court upheld a broad rule established through informal rulemaking by the Interstate Commerce Commission over the objections of several railroads that they were entitled to different treatment. Although an exceptions process was missing from the regulations, the Court ignored the problem of special cases. This effectively delegated to the agency the authority to address such cases or disregard them as administrators saw fit.
21. These cases undercut previous ones in which an exceptions process for a rule helped to convince the Supreme Court that the rulemaking procedure which devised the rule had assured due process to the regulated parties. See United States v. Allegheny-Ludlum Steel Corp., 406 U.S. 742, 755 (1972) (upholding rulemaking in presence of exceptions process and noting authority of agency to establish exceptions process); FPC v. Texaco, 377 U.S. 33, 40-41 (1964) (upholding FPC rule where exceptions process exists; failure of party challenging the regulations to apply to exceptions process weakens challenge to regulations); United States v. Storer Broadcasting Co., 351 U.S. 192, 205 (1956) (upholding rulemaking by FCC against demands for across-the-board individual hearings; existence of the exceptions process assured that regulations met "necessity for flexibility in the Rules").
procedural regulations, legislative enactments, and constitutional doctrines.1 2 These values generally support both the exercise of some form of administrative discretion to address special cases and a preference for the exceptions process over dispensatory discretion.
A. Equal Treatment
The first regulatory value embodies the basic precept that persons situated similarly should be treated similarly. 2 " On its face, this principle of equal treatment implies a preference for consistent application of rules over the haphazardness of ad hoc decisionmaking. 24 Agency administrators have expressed such a preference in the shift from case-by-case adjudication to greater use of rulemaking. 2 5 Closer inspection of this principle, however, reveals a corollary: Different cases should be treated differently. 2 " Different cases arise when the literal terms of a rule clash with the underlying purposes of a rule or the purposes of other rules.
27 At some point underlying or interdependent reg- PA. L. REV. 485, 516-17 (1970) .. the law lays down a general rule, and thereafter a case arises which is an exception to the rule, it is then right . . . to rectify the defect by deciding as the lawgiver would himself decide if he were present on the occasion."); H.L.A. HART, supra note 23, at 155 (recounting need to "treat different cases differently"). The "irrebuttable presumption" cases of the 1970's demonstrate the emphasis the Supreme Court has placed on this principle of differential treatment. In these cases, the Supreme Court relied on the due process clause to invalidate overbroad statutory or administrative classifications ("irrebuttable presumptions") that did not permit individuals to contest their inclusion under a rule in light of its apparent purpose. See, e.g., Bell v. Burson, 402 U.S. 535 (1971) (presumption that person who had been involved in accident and had no liability insurance was at fault and therefore must lose driver's license); United States Dep't of Agriculture v. Murry, 413 U.S. 508 (1973) (presumption that household with child over 18, who had been claimed as "dependent" for federal income tax purposes by taxpayers themselves ineligible for food stamp relief, was not needy and was therefore ineligible for food stamps).
27. See Note, supra note 9, at 643 ("[A] number of agencies which have waived requirements that ulatory purposes become so important and so contingent on differential treatment under the rule that they are impossible to disregard. 2 " Instances that require differential treatment may be so substantial or numerous that a general rule must be amended to accommodate them. 29 They may, however, be so isolated and exceptional that treating them differently requires not a change in the general rule but only discretionary modification or annulment in a few special circumstances. 3 0 The value of equal treatment supports a preference for the exceptions process as a mechanism to exercise discretion in special cases in two ways. First, the exceptions process helps an agency identify special cases and treat them differently from others. The requirement of a written, reasoned decision assures that an agency will weigh more thoughtfully whether a rule should be applied to a particular case."' In the exercise of dispensatory discretion without such a requirement, an administrator may well reach a less careful decision. The visibility fostered by the dissemination of written decisions, as well as the requirement of an informal record, mitigates the tendency toward favoritism that is endemic to dispensatory treatment of special cases. 32 an applicant for a benefit submit certain information have based the waiver on the ground that the favored applicant met the substantive prerequisites for the benefit.") (citations omitted). While Congress generally spares agencies responsibility for weighing an array of purposes by specifying regulatory objectives itself in authorizing statutes, these purposes are usually broad and vague. See, e.g., 15 U.S.C. § 753(b) (1982) (purposes of Emergency Petroleum Allocation Act range from "protection of public health . . . safety and welfare" to "equitable distribution" and "economic efficiency"); 29 U.S.C. § 651(b) (1976) (general purpose of OSHA Act is "to provide for the general welfare, to assure so far as possible every working man and woman in the Nation safe and healthful working conditions and to preserve our human resources"). Similarly, purposes outside the regulatory framework may also be important. See Burlington Truck Lines v. United States, 371 U.S. 156 (1962) (ICC must consider requirements of National Labor Relations Act in evaluating request for motor common carrier certificate).
28. Since no two cases are identical, a principle of differential treatment, applied to the fullest possible extent, might call for individualized adjudication across the board to take into account even the slightest differences between situations. Such an absolute application of the principle of differential treatment would, however, fail to acknowledge values such as efficiency and predictability, which are inherent in more general rules. See infra pp. 949-50. 29. See, e.g., NLRB v. Wyman Gordon Co., 394 U.S. 759, 764 (1969) (rulemaking process necessary to formulate "rules of general application"); Ford Motor Co. v. FTC, 673 F.2d 1008 , 1010 (9th Cir. 1981 , cert. denied, 103 S. Ct. 358 (1982) (where recognition in adjudication of different circumstances than those provided for by rule "changes existing law, and has widespread application, ... the matter should be addressed by rulemaking.").
30. See Note, supra note 9, at 642-43. In practice, demands for a new rule and for discretion in special cases may be difficult to distinguish, since an individual departure from a rule may set a broad precedent or even exert significant influence on policy on its own. See Schuck, supra note 4, at 194-99; Comment, supra note 4, at 1138. Orders, 1969 DUKE L.J. 199, 224 ("[R] eversals for inadequate. . . subsidiary findings will require the agency to rethink the problem and, if it adheres to the previous decision, to state its position in a manner that may provoke a ruling on an issue of law."); Pedersen, Formal Records and Informal Rulemaking, 85 YALE L.J. 38, 73 (1975) ("single, comprehensive, detailed justification" for agency decision "would force the agency to choose between alternative data, theories and methodologies"). Second, an exceptions process promotes similar treatment of special cases. Equal treatment requires that similar special cases be treated similarly, and written decisions in the exceptions process encourage precedential treatment of such cases. If an agency fails to follow this principle of equal treatment in an exceptions process, courts reviewing the agency's decisions will generally require that they be consistent or that substantial inconsistencies be explained. 33 Similarly, written criteria in many exceptions processes, however broad, provide guidance to decisionmakers that a purely dispensatory procedure lacks.
See Friendly, Chenery Revisited: Reflections on Reversal and Remand of Administrative
See
B. Accountability
The essence of accountability is that administrators who apply rules should be responsible to some ultimate political authority. 3 In the administrative process, this value implies that the bureaucracy be responsive to elected officials, 3 5 especially to the legislators who established the agency's mission. 3 6 1756 (1975) (explaining "requirement of adequate consideration" of different views that underlies requirement of informal record).
33. See 2 K. DAVIS, ADMINISTRATIVE LAW TREATISE § 8:9, at 198 (2d ed. 1979) ("dominant" law in agencies and courts "is that an agency must either follow its own precedents or explain why it departs from them"). 569 (1976) . Recent attempts to reform the administrative process also manifest a deep-seated concern for the accountability of administrative agencies. These efforts include "sunset" legislation to curtail agency authorization after a certain period, more intensive judicial review, a mandatory legislated budget for regulatory agencies, and a legislated calendar of major regulatory actions. For descriptions of these reforms, see R. LITAN & W. NORDHAUS, RE-Concern for accountability provides an additional justification for treating special cases differently. Conflicting policies and purposes of Congress may be manifest in the enabling statute of an agency as well as in the relation of that statute to other laws. 7 Even if Congress fails to authorize an exceptions process explicitly, an accountable agency must make sense of these conflicts and contradictions in part by exercising discretion in cases where such policies and purposes override the literal terms of a rule. 38 To heighten accountability, agencies should exercise discretion in special cases in a way that promotes effective oversight. The informal record, written criteria, and written decisions of an exceptions process allow members of Congregs and their staffs to assess the exercise of discretion in special cases. 3 9 Dispensatory discretion, even if publicized, may offer no evidence of how decisions were made. Written records and criteria in exceptions proceedings also allow the press, the public, the regulated parties, and the courts to reinforce direct congressional oversight by monitoring the exercise of discretion. 40
C. Participation
Liberal democratic theory has long relied on popular participation in governmental decisionmaking as a central ideal.' Those who participate in decisionmaking can better ensure that governmental actions further their interests.
4
' 2 The "model of interest representation" associated with this principle prescribes that administrative policymakers and courts should seek to expand participation and to redress representational imbalances between well-organized and unorganized interests. 43 228-34 (1971). 42. See J.S. MILL, supra note 41, at 65 ("[T]he rights and interests of every or any person are only secure from being disregarded when the person interested is himself able, and habitually disposed to stand up for them."). But see R. DAHL, DILEMMAS OF PLURALIST DEMOCRACY 82 (1983) ("To the extent that access to organizations, and consequently [participation through them], is not equally distributed among citizens, then the criteria of the democratic process are not satisfied.").
43. See Stewart, supra note 32, at 1722, 1760-61, 1805. The origins of this model can be traced in part to pluralist political theory, which stresses the dynamics of interest-group interaction as a way to further the overall interests of society. See, e.g., A. BENTLEY, THE PROCESS OF GOVERNMENT proceedings, such elements as notice and comment for affected parties, published criteria for decisionmaking, and written decisions increase the level and effectiveness of participation. 44 Any mechanism that allows parties to request regulatory relief may help officials determine where special cases exist and how to address them. But the more formalized exceptions process both promotes a higher level of participation and enables more effective participation than does dispensatory discretion. While an agency may ignore or discourage requests for dispensatory discretion as a matter of whim, favoritism, or unarticulated policy, an exceptions process ensures an ongoing opportunity to present arguments for special treatment that the agency must address. 45 Representation of other parties besides the one requesting discretion may also further the value of participation by aiding the efforts of decisionmakers to discern special cases and treat such cases appropriately. 46 While dispensatory discretion may or may not encourage participation by third parties, the requirement of notice and comment in an exceptions process consistently does. 45. While the exceptions process cannot guarantee that an agency will give full consideration to requests for special treatment, its requirements at least encourage decisionmakers to consider requests seriously. See supra note 31.
46. An adversary proceeding in the exceptions process generates a clash between different viewpoints through minimal notice and comment procedures, rather than through a full trial-type hearing. 
D. Predictability
Predictability enables regulated parties to adjust their behavior to accord with legal requirements. This value, which originates both from notions of fairness and the desire to promote regulatory objectives, is furthered through clarity and publicity of rules, and through the constancy of rules over time. 48 In current administrative law, requirements such as notice to the public and to specific parties, publication of criteria for decisions, and written records and explanations promote these ends. 4 9 At first blush, the most predictable rule would seem to be one applied strictly according to its own specific terms. But limited exercise of discretion in special cases, by adhering to the more general expectations inferred from the purposes of the rule or other rules, actually ensures that strict application of a rule will not upset the expectations of regulated parties. 5 0 An explicit exceptions process, moreover, can clarify an agency's intention to address special cases without any effect on the vast majority of more typical cases. 5 In fact, since an explicit mechanism spares rulemakers from addressing special cases in the rules themselves, it may permit rules that are clearer and easier to follow. 5 "
If an agency explicitly authorizes discretion in special cases but exercises that discretion in an otherwise dispensatory fashion, the difficulty of predicting what will be a special case persists. The safeguards that characterize an exceptions process mitigate this difficulty by better informing potential applicants to the exceptions process that they are eligible for relief. In addition, since courts are more likely to defer to reasoned, written decisions than to less formalized decisions, 5 " an exceptions process helps to 48 shield parties from the consequences of unpredictable shifts in policy preference.
E. Efficiency
The final regulatory value, efficiency, originates in the limits on resources available to an agency and to private parties. For the purposes of this argument, an efficient agency should seek to minimize the total expenses of administrative procedures and litigation as well as the costs of delay in such proceedings." The administrative cost of adjusting policies separately in every individual case is a principal basis for the recent shift by agencies from across-the-board adjudication to rulemaking, 55 and for the continued reliance by agencies on forms of adjudication that lack the costly procedural elements of formal APA adjudication. 6 Exercise of discretion in special cases furthers efficiency by lowering the cost of administrative and judicial proceedings to devise and enforce a rule. Allowing some form of discretion in special cases saves the cost of attempting to foresee every conceivable contingency and of providing for them specifically in the rule." An agency that fails to exercise discretion in special cases invites litigation by parties that have reason to believe exceptional circumstances supply a basis for overturning application of the rule to them. 5 " In the same way, failure to exercise discretion also induces parties in special circumstances to contest application of rules in the administrative stages of enforcement.
By institutionalizing the exercise of discretion in special cases through an exceptions process, an agency will necessarily add to the administrative costs of treating such cases. 59 57. See Diver, supra note 6, at 73 (cost of high level of specification in rulemaking tends to favor open-ended rules); Erlich & Posner, supra note 7, at 268 (cheaper to allow "ad hoc exceptions" in enforcement than to specify all possible exceptions in rule).
58. See cases cited supra note 50. 59. Preparing an exceptions application, particularly when the claim of special circumstances requires collection of highly technical data, may be more expensive and time-consuming than unstructured discretion. See E. BARDACH & R. KAGAN, supra note 3, at 76. The records in an exceptions process may render exceptions decisions more subject to costly judicial review. See supra note 53. Furthermore, the cost of an exceptions process, unlike dispensatory discretion, includes expenses for submission and processing of many unsuccessful applications, since even relatively lenient exceptions
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tions process to impose a relatively small burden on the agency and regulated parties. The notice and comment, written decisions, and informal record of an exceptions process constitute perhaps the most efficient set of procedural safeguards acceptable in light of other regulatory values, 6 0 and additional requirements may further reduce administrative expense and delay." 1 Moreover, the exceptions process can ultimately lower overall costs of litigation. By indicating the agency's intent to exempt special circumstances through a regularized procedure, such a process encourages a court reviewing a rule to give less credence to any "parade of horribles" offered by challengers to the rule, 2 and thus discourages facial challenges. 6 "
Ill. REGULATORY VALUES, SPECIAL CASES, AND OIL CONTROLS
The implications of these regulatory values for the treatment of special cases emerge more clearly in the context of a particular regulatory program. 63. It is possible to imagine circumstances in which an exceptions process would entail excessively high costs, and thus be undesirable despite the other values it promoted. For example, an exceptions process may generate such costly applications that processing expenses are prohibitive. Special circumstances may be extremely difficult to identify and may require collecting expensive scientific or technical data, see E. BARDACH & R. KAGAN, supra note 3, at 76, or regulated parties may find it too easy to subvert any requirements of a threshold showing by distorting initial submissions. A rule may fit so exactly that it generates virtually no special cases, making an exceptions process inefficient. In any of these instances, dispensatory discretion might be preferred. Barring such circumstances, however, a properly managed exceptions process will not significantly undermine the value of efficiency. regulation on one of the most complicated industries in the world. 4 Throughout the duration of controls, an exceptions office 5 considered applications for regulatory relief in typical exceptions proceedings. 6 6 Thousands of regulated parties applied for exceptions. Pleas for relief rested implicitly on a principle of equal treatment, in light of overriding regulatory or statutory purposes. 6 7 An exception might entitle the applicant to full or partial adjustment of obligations under the regulations. 6 " Dispensatory discretion, of course, could have done the same, but the written decisions of the exceptions process enabled both reasoned treatment of individual cases and the development of lines of precedent to ensure more consistent treatment of similar special cases. 69 Equal treatment thus was furthered in a two-fold manner: Special cases received special 69. The degree of consistency provided by reliance on precedent varied greatly. Some cases established broad principles that the exceptions office could apply in a largely discretionary manner. One such principle, listed in the Exceptions Guidelines under the criterion of "serious hardship," was that exception relief would be granted to a firm "experiencing severe and inordinate financial difficulties as a result of the FEA regulatory program. (Feb. 20, 1976) . On the other hand, the "Delta-Beacon" standards for exception relief to small refiners established on the basis of the Pasco case and similar cases eventually relied on a strict accounting formula that amounted to a rule in itself. The volume of exceptions cases indicated the level of participation the process encouraged, 4 and the structured elements of the process made such participation more likely to aid proper treatment of special cases.
75
In several instances, participation in individual exceptions proceedings helped to pinpoint more general problems in the regulations that were ultimately addressed by an amendment to a rule. 76 The contribution of the exceptions process to the values associated with predictability in this instance is less clear. The statutory criteria were broad and vague, and the clarity and specificity of the guidelines describ-70. In Pasco, for example, the agency had to acknowledge that its own regulatory purpose of fair treatment for small refiners, as well as the legislative purpose embodied in the antitrust laws, overrode the objectives of the specific progam at issue. 74. The greatest number of exceptions requests occurred between March 1 and July 1 of 1979, when the office received 30,000 requests, nearly 10 times the average level during the previous years of controls. See Gasoline Hearings, supra note 59, at 164.
75. Participation often took the form of oral presentations as well as written submissions; in either instance, an adversary relationship might develop between competitors or companies contending for a limited amount of total benefits in an allocation program. See Schuck, supra note 4, at 160-64. Under the regulations, additional written submissions were the preferred method. Next, in order of preference, came interrogatories, depositions, and evidentiary hearings. 10 C.F.R. § 205.63 (1982). Adversary proceedings, defined broadly, could take place through any of these devices.
76. During the 1979 gasoline shortage, for example, information collected in exceptions proceedings was the basis for clarifications of certain rules as well as for a new rule allowing automatic adjustments in the regulations for stations whose growth since the end of the allocation base period had produced a demand that exceeded these stations' allocated supply. See Schuck, supra note 4, at 128-39.
ing lines of precedents varied greatly. 7 7 In a few instances, however, as in the regulations that governed the allocation of motor gasoline between 1974 and 1979, reliance on the exceptions process enabled the agency to make simpler rules.
8
Efficiency was also only partly served. The procedural regulations allowed for more costly trial-type proceedings but were biased toward more informal ones." The vast majority of exceptions cases lasted less than two months and did not include a hearing; these cases consequently generated insubstantial administrative costs. 80 A handful of cases entailed formal trial-type procedures, round after round of complex discovery requests, years of deliberation, 81 and ultimately an exceedingly high price for individualized consideration.
On balance, however, despite the flaws in this exceptions process, 82 it ultimately made an important contribution to the regulatory values of equal treatment, accountability, participation, predictability, and efficiency. 83 
IV. IMPLEMENTING THE EXCEPTIONS PROCESS
A. The Role of the Agencies and Congress
To give the regulatory values discussed above their fullest effect, agencies should exercise discretion in special cases and do so through an exceptions process. In certain instances, however, other considerations might properly lead Congress and agencies either not to allow the exercise of discretion at all, or to allow discretion only through the mechanism of dispensatory discretion. 77 . See supra note 69.
78.
After the 1973-74 gasoline shorage eased, a new rule provided simply that "adjustments will be granted only for the purpose of preventing or correcting a serious hardship or gross inequity," and only through the exceptions process. Congress and agencies might choose not to allow any exercise of discretion where the nature of the rule or the regulated activity is such that providing for a waiver of the rule would seriously undermine the basic purpose of the regulation. This may occur when Congress and agencies cannot devise standards to define a class of special cases. 8 4 Where, however, such standards can be devised to define a class of special cases, the purpose of a rule may simply be so important as to require a policy of uniform application. 5 Having decided that discretion should be exercised, agencies and Congress should choose an exceptions process over exclusive dispensatory discretion unless the process would entail efficiency costs that clearly outweigh its contribution to the other values. 86
B. The Role of Courts
Courts, too, must give effect to these regulatory values. A judicial doctrine regarding exceptions should induce agencies to address the problems posed by special cases and, where appropriate, should impose exceptions processes on agencies. Such an exceptions doctrine, however, must take account not only of the regulatory values but also of the principle of judi-84. The Federal Aviation Administration, for example, has refused to grant exceptions to its age-60 limit for pilots on such grounds. See Starr v. FAA, 589 F.2d 307 (7th Cir. 1979) (upholding FAA's practice). According to the agency, no reliable criteria can separate those eligible for such exceptions from those ineligible. Id. at 309. Consequently, an exceptions process would probably lead to the licensing of unfit pilots and would thereby undermine the agency's mandate to promote air safety.
85. See, e.g., EPA v. National Crushed Stone Ass'n, 449 U.S. 64 (1980) (legislative purpose supports EPA decision not to grant "best practicable technology" variances under Federal Water Pollution Control Act on basis of economic hardship); Industrial Broadcasting Co. v. FCC, 437 F.2d 680, 683 (D.C. Cir. 1970) (to grant waiver under FCC rule governing nighttime radio frequencies would undermine rulemaking). Overriding statutory purposes of this sort are most likely to be found in regulatory schemes that further important national objectives such as health and safety or civil rights. See Diver, Policy)naking Paradigms, supra note 3, at 431-32.
86. An exceptions process might, for example, be an inefficient replacement for the dispensatory discretion exercised, in multitudinous instances and often for minor violations, by the auditors who apply the Internal Revenue Code and regulations under it. See K. DAvis, supra note 9, at 43-44. Similarly, if an agency is already able to exercise discretion in applying rules through an adjudicatory process that incorporates the safeguards of an exceptions process, and if the rules allow sufficient discretion to treat special cases in this manner, the agency may find an exceptions process redundant. The NLRB, for example, has no exceptions process. See Schuck, supra note 4, at G3. The formal adjudicatory nature of the process by which this agency develops and applies rules may justify this cial deference. 8 To balance the regulatory values discussed above with the requirements of this principle, the exceptions doctrine should take the form of a principle of statutory interpretation of an agency's authorizing statute. 8 8 The essence of the doctrine would be a presumption that Congress intended that an exceptions process be included in a rule or set of rules. 8 9 The doctrine would emphasize strict regard for the specific system of rules at issue. 90 The failure of a regulatory statute to provide explicitly for an exceptions process, however, would be taken as an inadvertent omission rather than as a deliberate act. The burden of justifying the absence of an exceptions process would then pass to the agency or others defending the rules. Those parties would have to demonstrate that the purpose of the regulatory statute mandates exclusion of the exceptions process, or that the administrative cost of such a process justifies a conclusion that Congress did not intend to establish an exceptions process under the statute. Such a principle of statutory interpretation should prod both agencies and Congress to place greater emphasis on the exceptions process as a means to treat special cases under systems of rules. Id. Whether the Fourth Circuit gave sufficient weight to the agency's defense of its decision not to establish an exceptions process for new sources is unclear, since this portion of its opinion did not explicitly address arguments by the agency. An effective rebuttal by EPA of the prima facie case for a new source "variance" would have produced precisely the result that the Supreme Court reached when it upheld the agency's decision not to establish the variance, 430 U.S. at 137-38. Such a principle of statutory interpretation, however, would have introduced a bias in favor of an exceptions process that is missing from the language of the high court's opinion. It would also have had the advantage of avoiding the arbitrary invocation of statutory language that the Supreme Court used to justify its decision. See supra note 19.
